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Private \Ways d:egislation

The origins of this legislation date backlft6s

An Act in addition to an amendment of an Act made and passed in the first year c
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bridges and streets and for appointing surveyors of highways within the several
townships in this Provincéhat is S.N.S 1765 c.11.

3. And be it further enacted that the surveyors of the highways of each town
respectively, be and are hereby empowered to lay out particularpaivéite ways
either open or pent with swinging gates for such town only as shall be thought
necessaryy the Justices of the Peace in their general sessions upon application
made to them by the persons concerned. Provided that no damage be done to
any particular person in his land or propeviithout due recompensdo be made
by the Town, as the surveyors of highways and the party interested may agree or,
as shall be ordered by the Justices in general sessions upon inquiry into the same
by a jury to be summoned for that purpose.



Background:and Purpose

A That legislation was most significantly revised by the passiAq @fct Respecting
the Laying Out of Private Ways S.N$926¢. 8 With the exception of minor
changes between then and now, that Act is virtually identical to the prelRamate
Ways Act

A An Act Relating tdNecessaryPrivate Ways1989 c. 358 amended 2011 c. 25
A Two Parts of theAct
i PART 1: Authority of the Governor in Council

A Mines, mills, quarries, farms or factories who is desirous of transporting the
produce of such mine, mill, quarry, farm or factory to a railway or public
gFres 2NJ G2 O0ARFf 2NJ 20KSNJ gl 0SN&

i PART 2: Authority of Municipal Council

A Any freeholder or freeholders of any municipality may present a petition to
the council praying for the obtaining and laying out @rizate way or road
either open or pent.



Background:and Purpose

PART 1: Authority of the Governor in Council

A Mines, mills, quarries, farms or factories who is desirous of
transporting the produce of such mine, mill, quarry, farm or
factory to a railway or public way, or to tidal or other waters or
St aSUKSNBEX ¢K2 A& dzyl oftS 02
owner or owners of any lands which inecessary to cross
order to effect such entry or transportation, may present a
petition to the Governor in Council.,

A Where the commissioner finds on examination that the
proposed right of way runs through any house, building,
orchard or garden, he shall, without further inquiry, so report
to the Governor in Council and no further proceeding shall
take place on such petition. R.S., c. 358, s. 5.



Background:and Purpose

PART 2: Authority of Municipal Councill

A Any freeholder or freeholders of any municipality may present a
petition to the council praying for the obtaining and laying out
of aprivate way or road either open or pent.

A Where the council is satisfied that the application should be
granted, a commissioner shall examine whether the proposed

private way or road.:

I IS themost practicable and reasonabl@eans of access

I Is themost advantageouso the one applying for the way
or road

I least detrimentalto the owners of the land through which
the way or road shall pass

I the proposed way or roas reasonable and practicable
and requisitefor the purposes of the one applying therefor



Cron v. Halifax 2010
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Ralph Waldo Emerson
A The applicants sought a declaration that the municipality did not have the legal

authority to grant a petition made by their neighbour pursuant to #rvate
Ways Acthat would grant her a private 'way or road' over their property.

A Non-consensual takings of lands by Municipal Councils from private
landowners are not permitted any longer under tReivate Ways Act

(a) It has outlived its usefulness which was during the early stages of
municipal development in Nova Scotia,
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Expropriation Agtand

i) the granting of an easement by HRM to the neighbour can only be
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Cron v. Halifax 2010

S B SNI kAN VS ark surd vAnLE 1 kdzyid 'S & &

A Part 2 of thePublic Ways Act is operative legislatiovithin the province and
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A The court examined the history and interaction of the various pieces of
legislation and found that the object of tHexpropriation Acts to take land,
without consentjfor the benefit of the public

A Whereas the object of therivate Ways Ads to transfer land, without
consent,from one private person to another

A Although thePrivate Ways Aatould have significant consequences for
affected landowners, the process under tAetdid not constitute
expropriation as contemplated by tHexpropriation Act

e 2
Ralph Waldo Emerson
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Cron v. Halifax 2010

2011 Amendments because of Cron vs. Halifax:
Council bylaws

29A (1) The council may make Bgwsrespecting the payment of
compensationcharged against the polling district in which a private
way or road is made, or in whole or in part against the applicant or
applicants therefor.

Expropriation Act does not apply
36 For greater certainty,

(a) an order, award or decision made or any other action taken pursuant to
this Act is not an expropriation for the purpose of tBepropriation Act
or at common law or otherwise; and

(b) the Expropriation Actloes not apply to this Act or to any order, award,
decision or any other action made or taken pursuant to this Act.
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Process

A Freeholder makes petition to Council asking for creation of access.

A Council reviews petition anshallorder a precepto be issued to a competent
person as a commissionehose duties are to:

o0 Examine whether the proposed access is the most practical and reasonable
means of access for the petitioner

o If satisfied lays out this access to be most advantageous to the petitioner
and least detrimental to the landowner over whose land it will pass, and

o Mark out this access on the land (not over tweifitye (25) feet'in width)

A If satisfied with the proposed way or access, commissioner makes duplicate
plans of the proposal. If not satisfied (if there is a more reasonable or practical
way of access), they so report to Council.

A Commissionemay make an agreement in writing between the petitioner and
landowner regarding the compensation, if any, for the proposed access.

A Submit to the Municipal Clerk for Council with his Precept the Agreement and
his Full Report



Private \Ways Act

A Background and Purpose of the Act
I Cron v. Halifax (Regional Municipality), 2010

A Process
A Case Studies:

I Harbourview, Inverness County
i Grand Lake, Richmond County
I SampsonvilleRichmond County

A Conclusions



Harbourview

A Just South of Port Hood

A Landlocked property behind properties located along Route 19.
A Application to go directly through the property below

A Proposed route through the garden of the lower property owner.

A Opposed
A Garden

A Aunt of the applicant owned the property to the South. Access Available there.

A Decision:
A" Not themost practicable and reasonablmeans of access

A Most advantageouso the one applying for the way or rodmlit most detrimental to the owners
of the land through which the way or road shall pass

A The proposed way was not determined to teasonable and practicable nor requisifer the
purposes of the one applying therefor
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Grand Lake

A Located on Isle Madame
A Landlocked propertgt the end of a peninsula on Grand Lake

A Application to go directly through the middle of the peninsula and along a
newly created private road.

A Opposed
A Not the historical approach to the property
A Not practical because of a cliff face
A Not necessary because of water access
A Decision:
A Applicant requested to respond to lawyers contention that there was
gl GSNI I O0Saa YSIyAy3a (HKI2ZO|1BRE ULINERL
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